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In the 

United States Court of Appeals 

For the Second Circuit 


No. 75-4119 


„ BETHLEHEM STEEL CORPORATION, 

Petitioner, 


vs. 


ENVIRONMENTAL PROTECTION AGENCY, et al.. 

Respondents. 


PETITIONER’S BRIEF 
Issues Presented 

1) Does this Court have jurisdiction under the Federal 
Water Pollution Control Act as to the approval or partial ap¬ 
proval by the Environmental Protection Agency of New York 
State water quality standards? 

2) Did the Environmental Protection Agency act beyond 
its authority under the Federal Water Pollution Control Act 
by promulgating a partial approval of New York’s water 
quality standards following the mandated statutory deadline 
for its final promulgation of federal water quality standards? 

3) Did the Environmental Protection Agency act beyond 
its authority where, by a purported approval, it emasculated 
New York’s water quality standards relating to thermal 
criteria? 


Statement of the Case 


This Petition for Review was filed on June 23, 1975 seeking 
review under Section 509 of the Federal Water Pollution Con- 
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trol Act (“FWFCA”) of the EPA’s promulgation, on March 
25, 1975, partially approving the thermal aspects of New York 
State’s revised water quality standards. EPA subsequently 
moved to dismiss this Petition contending that its 
promulgation did not constitute action reviewable under Sec¬ 
tion 509. This Court, by its order of August 27, 1975, denied 
this motion “without prejudice to respondents’ assertion of 
lack of jurisdiction on hearing the said petition.” 

Petitioner’s brief therefore will also treat this jurisdictional 
question raised by EPA. 

Facts 

The State of New York, as part of its water quality program 
under its then Public Health Law (Article 12), had adopted in 
1969 regulations governing the discharge of heated liquids 
(i.e., thermal discharges) into the waters of the State (App. 41- 
60).' These early regulations had established an overall stand¬ 
ard prohibiting thermal discharges “injurious to fish 
life. . .or impair!ing) the waters for any other best usage.” 
These 1969 regulations then set forth, certain specific criteria 
as to temperature, etc., but limited the specific application of 
these criteria to thermal discharges coming into existence af¬ 
ter the adoption of the regulations in July 1969. As to those 
thermal discharges existing prior to July 1969, the overall 
standard was to be applied, but the specific criteria were “in¬ 
tended only to be a frame of reference” (App. 46). 

Thus, the State of New York determined to impose an 
overall uniform standard upon those discharging heated 
liquids into its waters, but not necessarily to impose specific 
numerical criteria on sources existing prior to the adoption of 
these regulations. 

This and subsequent similar references are to the pages of the Appendix 
filed separately in this proceeding. 
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After adoption of the 1972 Amendments to the Federal 
Water Pollution Control Act (33 U.S.C. Sections, et seq.), it 
was required that the Environmental Protection Agency 
(“EPA”) review and, if satisfactory, approve by January 18, 
1973, the respective existing water quality standards and im¬ 
plementation plans of the various states (Section 303 
(33§ 1313]*). New York's water pollution regulations, in¬ 
cluding those relating to thermal discharges were so reviewed 
and on January 17, 1973, EPA notified Governor Rockefeller 
of its disapproval of various aspects of these regulations and 
the changes that it recommended be made (App. 97 et seq.). 
These recommendations by EPA as to New York’s water 
standards included criteria relating to thermal discharges 
(App. 146-48).' 

In accordance with Section 303(a) (1) [33§ 1313(a) (1)) of 
the FWPCA, EPA advised Governor Rockefeller that New 
York had 90 days to adopt the changes recommended by EPA. 
If New York did not, the advice continued, the FWPCA re¬ 
quired that EPA “promptly prepare and publish proposed 
regulations setting forth water quality standards” for the 
State (Section 303(b) (1) [33§ 1313(b) (1)J). EPA’s advice ob¬ 
served, however, that New York had “at least 310 days to 
adopt necessary revisions before EPA must finally 
promulgate (90 days after notifying Governor or State 
agency; 30 days for EPA to promptly propose if State hasn’t 
adopted; and an additional 190 days for EPA to promulgate if 
State hasn’t finally adopted)” (App. 100). EPA, however, as 
discussed below, ignored its own schedule and that dictated 

5 For the convenience of the Court, this and subsequent references to sec¬ 
tions of the FWPCA will include references both to the section of the Act 
and to the U.S.C. section. The sections of the FWPCA referred to in this 
Brief are set forth as a supplement at the end of the Brief. 

•'This advice to Governor Rockefeller of January 17, 1973. related 
specifically to iniert tate waters. A subsequent EPA letter to Governor 
Rockefeller of March 13, 1973 (App. 159). took the same approach as to 
changes required as to intrastate waters. 
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by statute. It never did finally promulgate any such regulations 
even though its purported partial approval of New York’s 
subsequent revised thermal regulations was not 310 days, but 
797 days, following its advice on January 17, 1973, to New 
York State that its water standards required revision. 

While EPA’s recommended chmges to New York’s stand¬ 
ards did include suggested thermal criteria, nowhere did its 
recommendations raise any issue as to the limitation in New 
York’s regulations that its specifi: numerical thermal criteria 
would apply directly only to sources coming into existence af¬ 
ter July 25, 1969. The question as to this limitation (referred 
to at times as a "grandfather” clause) did, however, arise in 
the course of discussions between New York and EPA 
representatives. See e.g., EPA Memorandum of April 13, 1973 
(App. 161, at p. 162), noting that in these discussions: 

"New York State was further concerned about the ap¬ 
plicability of the proposed standards; they pointed out 
that New York State regulations include a 'grandfather' 
clause for existing thermal discharges. EPA responded that 
we would have to check further to determine whether 
this could be allowed and EPA will get hack to New York 
State" (Emphasis in original). 

New York did not immediately revise its water quality 
standards. Thus, as mandated by Section 303(b) (1) 
133§ 1313(b) (I)), EPA embarked upon the preparation and 
publication of proposed regulations for New York State. See 
EPA letter of May 4, '973 to Governor Rockefeller (App. 
167-69). Though required by statute to do so "promptly", 
EPA, while expressing its hopes to publish such proposed 
regulations by June 15, 1973 (App. 168), did not do so until 
December 20, 1973 (App. 22-24). EPA’s proposed water 
quality regulations for New York contained no provisions 
whatsoever relating to thermal discharges. 

In the meantime, New York was considering and respond¬ 
ing to EPA’s proposals and planning public hearings in re- 
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spect to such changes. See letter of June 8, 1973, from New 
York’s D E C. to EPA (App. 171-73). There was no question 
from these responses that, while EPA was now suggesting that 
New York’s thermal numerical criteria be made appliable to 
all thermal discharges, New York was continuing its 
adherence to the concept that such criteria would apply only 
to “new thermal discharges or modifications to existing ther¬ 
mal discharges’’ (see, e.g., App. 174). EPA remained adamant 
and in June 1973, advised New York that EPA’s proposed 
regulations would contain “enforceable and finite thermal 
criteria” (App. 181). 

However, it was not until December 20, 1973, over six 
momhs after its self-imposed deadline, that EPA finally pub¬ 
lished its proposed water quality standards for the State of 
New York (App. 22-4). These proposed standards, however, 
except for the “waters of the mainstem of the Delaware 
River”, contained no thermal standards of criteria for New 
York’s waters. EPA never did (within the required 190 days or 
otherwise), finally publish any water quality standards of its 
own for New York. 

In the meantime, New York in July and August 1973, was 
holding its required public hearings in respect to its revised 
water quality standards. See, generally, the Hearing Officer’s 
Report, dated May 31, 1974 (App. 211-230). The EPAs 
recommended changes to New York’s application of 
numerical thermal criteria only to post-1969 and modified 
sources was noted in the hearing record (App. 217-19), and a 
significant portion of the hearings were devoted to testimony 
and discussion as to these divergent approaches to the ap¬ 
plication of the specific thermal criteria (See App. 226-27). 
The Hearing Officer s Report concluded with the recom¬ 
mendation that New York’s regulations should continue to 
apply their specific numerical thermal criteria only to post- 
1969 and modified sources (App. 230). 



Following these New York hearings, there were 
considerable efforts by both EPA and representatives of the 
State of New York to reconcile their differences as to ap¬ 
plication of these thermal criteria. EPA withheld its approval 
pending consideration of New York’s “grandfather” clause by 
its attorneys (App. 182-83; 187-90). Last minute changes to 
New York’s thermal regulations were proposed in an attempt 
to resolve these differences (App. 184-86 and 191). 

On September 20, 1974 (to be effective on October 20, 
1974), New York formally adopted and transmitted to EPA its 
thermal discharge regulations (App. 192-204). These 
regulations continued the separate treatment accorded by the 
earlier regulations to pre-1969 sources. Thus, while such 
sources were subjected to the general water quality standard 
for thermal discharges under Section 704.1 of these 
regulations (App. 194), they were not, except under certain 
circumstances, to be subject to either the general or specific 
numerical criteria set forth in these regulations. See the 
provisos set forth in Sections 704.2 and 704.3, and also Sec¬ 
tion 704.6, “Applicability of Criteria” (App. 200). 

In November 1974, New York submitted Part 704, as just 
adopted, to EPA for its approval in accordance with Section 
303(a) of the FWPCA [33§ 1313(a)] (App. 209). Counsel for 
New York’s Department of Environmental Conservation 
urged that the general exemption of pre-1969 sources from 
the specific numerical criteria was fully justified and that the 
new Part 704 should be approved (App. 205-8). Associate 
General Counsel for EPA, by letter of November 20, 1974 
(App. 231), urged that such a general exemption was contrary 
to the FWPCA and recommended that New York’s Part 704 be 
disapproved by EPA. 

EPA did neither. Instead, on February 23, 1975, EPA ad¬ 
vised New York that it was approving New York’s water 
quality standard and its numerical thermal criteria, but was 
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“ exempting" from consideration the provisions of Part 704.6 
(App. 209-10). Thus, after long months of federal-state 
debate, and long after its statutoiy deadline, EPA by curious 
rhetoric, had purportedly approved New York’s water equality 
standard and criteria, but had, in fact, only partially ap¬ 
proved New York’s standard in that it had ignored the ap¬ 
plicability of that standard and criteria to sources within New 
York. EPA’s action was subsequently published in the Federal 
Register on March 25, 1975 (App. 25). 

* * * 

The action by EPA in respect to the thermal standards for 
New York water quality control was contrary to the dictates 
of the FWPCA and should be set aside. First, it failed to 
propose or publish any thermal standards or criteria for New 
York as required by statute upon New York’s failure to do so. 
Second, when it finally did take action upon New York’s ther¬ 
mal regulations, it emasculated the regulatory scheme adopt¬ 
ed by New York by, in effect, attempting to modify them to 
apply New York’s thermal criteria to all sources. 

ARGUMENT 

I. 

This Court has Jurisdiction. 

This Court, by its Ororr of August 27, 1975, deferred any 
consideration of EPA’s jurisdictional argument until oral 
argument on the petition. 

This Court has jurisdiction as to this Petition for Review 
under the provisions of Section 509(b) of the Federal Water 
Pollution Control Act. Such jurisdiction is premised upon the 
fact that, while EFA’s review and so-called approval of New 
York’s thermal water quality standards was in accordance 
with the mechanics set forth in Section 303 of the Act, the 
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resulting standards, when applied to discharge permits issued 
under Section 402, were pursuant to the overall mandates of 
Section 301 as to which the several Courts of appeal are 
specifically accorded review jurisdiction. 

The specific action by EPA for which Petitioner seeks re¬ 
view was stated to have been taken pursuant to Section 303. 
EPA’s earlier motion to dismiss was grounded on the 
pr osition that this Court has no jurisdiction to review EPA 
action taken pursuant to Section 303 of the Act. The Federal 
Water Pollution Control Act provides in Section 509(b) 
(33§ 1369) for direct review of EPA action in the various cir¬ 
cuit Courts of appeal: 

"(E) in approving or promulgating any effluent 

limitation or other limitation under section 301, 302, or 

306 of this title ...” 

EPA urges that the absence of any specific reference to Sec¬ 
tion 303 in this provision relating to Court review deprives 
this Court of jurisdiction to review its action of March 25, 
1975. This position is erroneous and far too restrictive an in¬ 
terpretation of this review section of the Federal Water Pol¬ 
lution Control Act. The structure of this Act clearly con¬ 
templates that State-promulgated water quality standards and 
limitations constitute "limitations" under Section 301 of the 
Act. This is particularly true where, as here, these particular 
regulations as promulgated by the State of New York fall in 
an area, i.e., thermal water quality standards, where the EPA 
has not yet established any limitations or guidelines of its 
own. 

The framework of the Federal Water Pollution Control 
Act, as amended in 1972, provides for the establishment and 
implementation of effluent limitations in its Subchapter 111, 
Sections 301-318 of the Act, (33 U.S.C., Sections 1311-1328), 
entitled “Standards and Enforcement.” The initial section. 
Section 301, provides generally for the establishment of ef¬ 
fluent limitations: 
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“Section 301 

• • • 


“Timetable for achievement of objections 

(b) In order to carry out the objective of this chapter 

there shall be achieved— 

“(I) (A) not later than July 1, 1977, effluent 
limitations for point sources . . . 

* * * 


(C) not later than July 1, 1977, any more stringent 
limitation, including those necessary to meet water 
quality standards, treatment standards, or schedules of 
compliance, established pursuant to any State law or 
regulations (under authority preserved by section /5I0/ 
of this title) or any other Federal law or regulation, or re¬ 
quired to implement any applicable water quality standard 
established pursuant to this chapter . ” (Emphasis added.) 

Subsection (e) of Section 301 then states: 

“(e) Effluent limitations established pursuant to this 
section or section [302] of this Act shall be applied to all 
point sources of discharges of pollutants in accordance 
with the provisions of this Act.” 

It is thus apparent from these provis’ ms of Section 301 that 
Congress envisioned that the effluent limitations under the 
Act would consist of tho; established both by the Environ¬ 
mental Protection Agency on the federal level and by the 
various states. The Act's definition of “effluent limitation”, 
found in Section 502(11 )[33§ 13621, demonstrates that the 
term “limitations” used in Section 301 refers to those 
promulgated by both the EPA and the various states: 

“The term 'effluent limitation’ means any restriction 
established by a State or the Administrator on quantities, 
rates, and concentrations of chemical, physical, 
biological, and other constituents which are discharged 
from point sources into navigable waters, the waters of 
the contiguous zone, or the ocean, including schedules of 
compliance.” 
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The subsequent sections in this Subchapter then set up the 
procedures for the establishment of these limitations. 

Sectioh 303 [ 33§ 1313 j prescribes the mechanics for the sub¬ 
mission cf state-devised limitations for review and approval 
by the EPA. Section 303, in pertinent part, provides: 

“Section 303 

♦ * * 


“(a) (2) Any State which, before the date of enactment 
of the Federal Water Pollution Control Act Amendments 
of 1972, has adopted, pursuant to its own law, water 
quality standards applicable to intrastate waters shall 
submit such standards to the Administrator within thirty 
days after the date of enactment of the Federal Water 
Pollution Control Act Amendments of 1972. Each such 
standard shall remain in effect, in the same manner and to 
the same extent as any other water quality standard estab¬ 
lished under this Act unless the Administrator determines 
that such standard is inconsistent with the applicable 
requirements of this Act as in effect immediately prior to 
the date of enactment of the Federal Water Pollution 
Control Act Amendments of 1972. If the Administrator 
makes such a determination he shall not later than the 
one hundred and twentieth day after the date of sub¬ 
mission of such standards, notify the State and specify 
the changes needed to meet such requirements. If such 
changes are not adopted by the State within ninety days 
after such notification, the Administrator shall 
promulgate such changes in accordance with subsection 
(b) of this section.” (Emphas'.s added.) 

* * * 


"(c) (2) Whenever the State revises or adopts a new 
standard, such revised or new standard shall be sub¬ 
mitted to the Administrator.” 

* * * ♦ 


“(3) If the Administrator, within sixty days after the 
date of submission of the revised or new standard, deter- 
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mines that such standard meets the requirements of this 
Act, such standard shall thereafter be the water quality 
standard for the applicable waters of that State. ” (Emphasis 
added.) 

Thus, Section 303, as reflected in the emphasized portions, 
specif 'ally provided that those state regulations approved by 
the EPA are to constitute water quality standards to the same , 

extent as those promulgated by the EPA itself. 

That state-promulgated regulations fall within the 
limitations provided for under Section 301 is further demon¬ 
strated by the very Court decision cited by EPA in support of 
its earlier motion to dismiss— CPC International, Inc. v. Train, 

515 F.2d 1032 (8th Cir. 1975). There, the Eighth Circuit con¬ 
cluded that EPA had no authority to issue effluent limitation 
regulations under Section 301. If that is the case, there would 
be no purpose whatsoever for Congress to have included 
“Section 301” in the Court-review provisions unless that 
reference was intended to encompass state-promulgated 
limitations approved under the mechanics set forth in Section 
303. Cf, however, DuPont v. Train, 8 E.R.C. 1506 (4th Cir. 

December 30, 1975); American Iron and Steel Institute v. EPA, 

8 E.R.C. 1321 (3rd Cir. November 7, 1975); and American 
Meat Institute v. EPA, 8 E.R.C. 1369 (7th Cir. November 24, 

1975), where three other Circuit Courts of Appeal concluded 
that Section 301 did provide EPA with a source of authority to 
promulgate effluent limitations. 

However, even assuming that EPA has authority to promul¬ 
gate limitations under Section 301, the review provisions of 
Section 509 (b)£l)(E) provide for review of EPA action in “ ap¬ 
proving or promulgating any effluent limitation.” There is no 
“approval” of limitations that is specifically required or con¬ 
templated in the sections enumerated in Section 509, i.e.. Sec¬ 
tions 301, 302, or 306. (The approval under Section 306 is 
limited to state enforcement procedures and does not concern 
effluent limitation.)Thus the term “approving” could only be 
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applicable to EPA action as to state-devised limitations under 
the mechanics of Section 303. 

A holding that the circuit Courts did not have jurisdiction 
as to EPA approval of state-devised limitations would leave 
an unwarranted bifurcation of review between those 
limitations and standards promulgated by EPA and those de¬ 
vised by the states as to which EPA must review and approve. 
Further, EPA under Section 303 is required (as it, indeed was 
here), to promulgate limitations and standards for a state if 
that state tails to do so itself. EPA’s contentions here would 
leave such promulgations unreviewable in the circuit Courts. 
The Court in DuPont v. Train, supra, 8 E.R.C. 1506, at p. 1510, 
was faced with an analogous contention and held: 

“It is significant to note that section 306 provides for 
the issuance at regulations ‘establ'shing Federal stand¬ 
ards of performance for new sou,?~s |of pollutants).’ 
33 USC § 1316 (emphasis added). Seciion 301, by way of 
contrast, is concerned with existing sources. Were we to 
accept appellants interpretation of the Act, review of 
regulations governing existing sources would lie in the 
district courts under the Administrative Procedure Act, 
while review of new source stapdards would be before 
the courts of appeals under § 509. We do not conclude 
that Congress intended for review to be bifurcated in this 
manner. 

While there is little legislative history relating to 
§509, it is highly significant that the committee reports 
make no mention of any division of judicial review.” 

Nor would there be any effecti^ means by which Petitioner 
could obtain review of EPA’s action in respect to this New 
York regulation in the New York Courts. Petitioner, of 
course, does not here seek review of the provisions of the New 
York regulation. It is EPA’s emasculation of that regulation 
as to which Petitioner seeks relief. 

This action by EPA in respect to New York’s thermal water 
standards, while administratively pursuant to Section 303, is. 
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in fact, a fulfillment of the mandates and objectives set forth 
in Section 301 and, therefore, specifically reviewable. As con¬ 
cluded bv the Court in DuPont v. Train, supra, at p. 1511: 

“The EPA contends that, this being the intent of Con¬ 
gress, §301 must be viewed as authorizing the 
promulgation of effluent limitation regulations. Other¬ 
wise, they argue, § 509’s reference to § 301 would be 
meaningless. We are not persuaded that t! ,'s conclusion 
must necessarily follow in order for this court to find 
jurisdiction under § 509. 

“Even if § 301 merely sets out the technological ob¬ 
jectives to be attained under the Act, courts of appeals 
may properly assume jurisdiction to review actions of the 
Administrator in issuing regulations to achieve these ob¬ 
jectives. If § 301 is to be viewed in the manner advocated 
by the appellants, then § 304(b) must necessarily bedeemed 
the key to the attainment of the objectives set forth in 
§ 301. Thus, to obey the mandate of § 301, ‘guidelines for 
effluent limitations' must be promulgated under § 304(b). 
Construed in this light, any action taken by the Ad¬ 
ministrator under § 304(b) should properly be considered 
to be pursuant to the provisions of § 301 and, therefore, 
reviewable by this court under § 509. 

“By enacting § 509(b), Congress established a statutory 
plan to be followed to obtain judicial review of agency 
actions under the Act. Only those courts upon which 
Congress ha' bestowed authority have jurisdiction. See 
Whitney Bank v. New Orleans Bank, 379 US 411, 420, 
422.” 

EPA’s earlier application to dismiss this Petition for lack of 
jurisdiction should be denied. 

II. 

EPA Failed to Promulgate Thermal Standards 
Within Mandatory Statutory Deadline. 

The Federal Water Pollution Control Act, Section 303(b) 
[ 33 § 1313(b)] requires EPA to promulgate water quality stan- 
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dards for a State that fails to adopt acceptable standards 
within the time prescribed by the Act. 

EPA, on January 17, 1973, advised New York State that its 
proposed water quality standards were unacceptable. Under 
the statutory deadlines. New York had 90 days, i.e., until 
April 18, 1973, to revise and adopt acceptable standards. It 
did not and, on May 4, 1973, EPA advised New York that 
EPA, as mandated by statute was going to propose its own 
water quality standards regulations for New York (App. 167J. 

The FWPCA required that such proposed regulations be pre¬ 
pared and published “promptly” (Section 303(b)(1)). EPA 
had interpreted this to mean 30 days [App. 139], but stated it 
hoped to do so by June 15, 1973 (i.e., within about 60 days) 
(App. 168). In fact, such proposed regulations (which con¬ 
tained no overall standards or criteria whatsoever), were not 
published until December 20, 1973—over seven months after 
its own self-imposed 30-day deadline [App. 22-24J. 

The FWPCA further mandated that EPA, unless the State 
had in the meantime adopted acceptable standards, publish 
its own final regulations for the State within 190 days after 
publication of the proposed standards (Section 303(b)(2)). 
Thus, EPA’s final regulations, since New York did not in the 
meantime adopt such acceptable standards, were required to 
publish by June 28, 1974. EPA never did publish such final ' 
regulations, even though its subsequent partial “approval” 
was not until nearly nine months later, on March 25, 1975 
(App. 25). 

These statutory deadlines impose a mandatory, nondiscre¬ 
tionary duty upon EPA. Cf. Natural Resources Defense Council 
v. Train, 510 F.2d 692, 704 (D.C. Cir. 1974), concerning the 
EPA's duty to publish effluent limitation guidelines under 
Section 304 of the FWPCA. 

EPA’s failure to adhere to these mandatory deadlines has 
now imposed upon New York and the owners of sources 
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within the State an intolerable situation. On one hand, there 
are no EPA thermal water quality standards and, on the 
other, there is, as discussed below, a State-adopted standard 
that has been emasculated by EPA’s attempted partial ap¬ 
proval. 

On this ground alone, this matter should be remanded to 
EPA for action consistent with the FWPCA. 

III. 

EPA was Without Authority in Attempting Partial 
Approval of New York’s Thermal Water Quality 
Standards. 

New York for years had, in respect to its thermal water 
quality standards and criteria, differentiated among various 
aged sources in th e per se application of its specific numerical 
criteria (See, e.g.. July 1969 Regulations, App. 42, at p. 46-7). 
Thus, sources existing prior to 1969 were subject to the 
overall thermal standards prohibiting heated discharges “in¬ 
jurious to fish life ... or impair! ing] the waters for any 
other best usage,” but were not necessarily subject to the 
specific numerical criteria set forth in New York’s 
regulations. 

The history of the development of these thermal standards 
demonstrates that this distinction was a substantive and in¬ 
tegral aspect of New York’s thermal discharge regulations. A 
running debate between New York and federal authorities as 
to New York’s policy of limiting the per se application of 
specific number criteria to post-1969 sources started even 
prior to the advent of EPA in December 1970. See, e.g., the 
Department of Interior’s critique of July 1969 (App. 62, at p. 
67 and 70). New York persisted in its adherence to its more 
general, but absolute, standard with a flexible application of 
its specific number criteria to older sources. See App. 174, for 
a juxtaposition of the New York and EPA views. 
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As required, New Yo-k in 1973 held public hearings as to its 
newly proposed thermal standards. See Hearing Officer's 
Report, dated May 31, 1974 (App. 211). At these hearings, 
EPA presented a policy statement opposing New York’s ap¬ 
proach to pre-1969 sources (App. 226). However, the Hearing 
Officer determined that EPA’s position dictated an inflexible 
application to specific numerical criteria and was not sup¬ 
ported by EPA’s own experts’ testimony (App. 226). The 
Hearing Officer in his Report concluded by recommending 
(App. 230): 

“It is recommended that all thermal discharges comply 
with a single, non-numerical water quality standard that 
will protect aquatic life. Criteria Governing Thermal 
Discharges, Part 704, should continue to apply to new 
thermal dischaiges and modifications to existing 
discharges. Existing thermal discharges (those approved 
before 1969) should not be subject to the criteria of Part 
704, however, mandatory compliance with the water 
quality standard must remain.” 

Although there were some last minute amendments in an 
apparent attempt to satisfy EPA (see App. 184), the thermal 
regulations finally adopted by New York and submitted to 
EPA continued the dichotomy as to application of its 
numerical thermal criteria between pre-and post-1969 sources 
(App. 192-204). 

This feature of New York’s regulation continued to trouble 
EPA. A legal opinion was sought by EPA Region 11 from its 
Washington counsel as to the approvability of the New York 
regulation in view of this particular feature (App. 187-90). 
The question was posed as to whether EPA must consider the 
numerical thermal criteria as part of the water quality stan¬ 
dard and, if so, whether the absence of a per se application of 
sur i numerical criteria invalidated New York’s regulations 
(App. 188-89). New York’s attorneys urged that such criteria 
should not be considered part of the thermal standard (App. 
205-08). EPA’s counsel concluded (App. 231-32) that such 
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numerical criteria should be considered part of the overall 
standard and, because not applied verbatim to all sources, 
recommended on November 20, 1974, that New York’s 
regulations be disapproved (App. 233). EPA rejected its coun¬ 
sel’s advise. 

On Febri y 23, 1975, EPA advised New York of its 
decision (App. 209-10). It neither approved, nor disapproved, 

New York’s thermal regulations. Instead, EPA chose, in ef¬ 
fect, to modify them. While, on one hand, it purportedly ap¬ 
proved New York’s thermal standard and its numerical 
criteria, on the other hand, in an apparent effort to circum¬ 
vent the controversy as to the application of New York’s 
numerical criteria, EPA simply refused consideration of that 
aspect of the standard that limited the per se application of 
such numerical criteria to post-1969 sources. EPA’s phrased ^ 

its rationale as follows (App. 209): 

"However, I cannot approve sections 704.4, 704.5 or 
704.6 of Part 704 nor references to the provisions of those 
sections contained in sections 704.1, 704.2 and 704.3, 
because they are not water quality standards as defined 
by the statutes and regulations to which EPA must 
adhere. Thus, I have excluded from EPA consideration 
under section 303(a) of the Act those aforementioned 
portions oi Part 704 which are are inapplicable.” 

These conclusions were subsequently published in the Federal 
Register on March 25, 1975 (App. 25-26). 

New York’s thermal regulations accordingly stand as ap¬ 
plying its numerical thermal criteria on a mandatory basis to 
post-1%9 sources alone. But do they? This attempt by EPA to 
avoid the legal issue with which it was confronted apparently 
emasculated New York’s thermal regulations and was con¬ 
trary to the dictates of its authority and the procedures 
prescribed by the FWPCA. EPA’s action may well have been 
intended to serve as a modification of New York’s regulation. 

»his it had no authority to do. 
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The FWPCA sets forth no standard or scope of review as to 
actions by EPA. Cf. Scenic Hudson Preservation Conference v. 
Federal Power Commission, 453 F.2d 463 (2d Cir. 1971). The 
scope of review is, therefore, presumably dictated by the 
provisions of Section 706 of the Administrative Procedure Act 
(5 U.S. § 706). Cf. Harly v. Kleindienst, 471 F.2d 823 (2d Cir. 
1972); and Environmental Defense Fund, Inc. v. Armstrong, 
487 F.2d 814 (9th Cir. 1973). 

Section 706 empowers this Court to “hold unlawful and set 
aside” this action by EPA if it is found to be 

“(A) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; 

* * * 

(C) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; (or) 

(D) without observance of procedure required by 
law;” 

EPA’s determination fails to satisfy these standards and 
should be set aside. Neither the provisions of the FWPCA, nor 
logic, provide authority or a basis for EPA’s action. 

EPA’s determination suggests that it’s concern is limited to 
the water quality standard itself and cannot be addressed to 
the extent of the application of that standard. Such an ap¬ 
proach is inconsistent with the Act under which its actions are 
mandated. Section 303(b) requires EPA to promulgate stan¬ 
dards for New York 

“unless prior to such promulgation, such State has adopt¬ 
ed a water quality standard which the Administrator 
determines to be in accordance with subsection (a) of this 
section.” 

EPA did not promulgate standards for New York. Section 
303(a)(2„ pertaining to intrastate waters, provides that: 

“Each such standard shall remain in effect, in the same 
manner and to the same extent as any other water quality 
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standard established under this chapter unless the Ad¬ 
ministrator determines that such standard is inconsistent 
with the applicable requirements of this Act as in effect 
immediately prior to the date of enactment of the 
Federal Water Pollution Control Act Amendments of 
1972.” (Emphasis added.) 

This provision, as an example, demonstrates what one would 
conclude as a matter of logic—that the extent and manner of 
the applicability of a standard (or criteria) are as significant 
as the standard itself. 

EPA s decision not to approve or disapprove the extent of 
the applicability of New York’s thermal standard was 
capricious and contrary to the procedures dictated by the 
FWPCA. The application ot New York’s thermal water 
quality standards should have either been approved or dis¬ 
approved by EPA. Its March 3, 1975 promulgation, which did 
neither, should be set aside and the matter remanded to EPA 
for review and action consistent with the FWPCA. 


IV. 

EPA’s action should be set aside and the matter 
remanded for action consistent with the Federal 
Water Pollution Control Act. 

Respectfully submitted, 

PHILLIPS, LYTLE, HITCHCOCK, 
BLAINE & HUBER, 

Attorneys for Petitioner, 

3400 Marine Midland Center, 

Buffalo, New York 14203, 

Tele. (716) 847-8400. 

Of Counsel: 

David K. Floyd 
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SUPPLEMENT TO BRIEF 


Statutory References 


“TITLE III—STANDARDS AND ENFORCEMENT 

“im-DEWT LIMITATIONS 

. “Sac. 301. (») Except ts in compliance with this section and sec¬ 
tions 302. 306. 307, 318, 402, and 404 of this Act, the discharge of any 
pollutant bv any person shall be unlawful. 

“(b) In order 10 carry out the objective of this Act there shall be 
achieved— 


"(0(A) not later than July 1, 1977, effluent limitations for 
point sources, other than publicly owned treatment works, (i) 
which shall require the application of the best practicable control 
technology currently available as defined by the Administrator 
pursuant to section 304(b) of this Act. or (ii) in the caso of a dis¬ 
charge into a publicly owned treatment works which meets the 
requirements of subparagraph (H) of this paragraph, w hich shall 
require compliance with any applicable pretreatment requirements 
and any requirements under section 307 of this Act; and 

“(B) for publicly owned treatment works in existence on 
July 1 , 1077, or approved pursuant to section 203 of this Act prior 
to June 30, 1974 ( for which const ruction must be completed w ithin 
four years of approval), effluent limitations based upon secondary 
treatment as defined by the Administrator pursuant to section 
301(d)(1) of this Act; or, 

'(C‘ HOI later than July 1,1377, any more stringent limitation, 
includ ng those necessary to meet water quality standards, treat¬ 
ment standards, or schedules of compliance, established pursuant 
to any Mate law or regulations (under authority preserved by sec¬ 
tion 510) or any other Federal law or regulation, or required to 
implement any applicable water quality standard establislusd pur¬ 
suant to this Act. 

“(2)(A) not later than July 1, 19.83. effluent limitations for 
categories and classes of point sources, other than publicly owneu 
reatnicnt works, which (i) shall require application of the best 
available tcclinolnpv economically achievable for such category 
or class, which will result in reasonable further progress toward 
the national goal of eliminating the discharge of all pollutants, 
as determined in accordance with regulations issued by the Admin¬ 
istrator pursuant to section 304(b)(2) of this Act. which such 
effluent limitations shall require the elimination of dischargee of 
ail pollutants if the Administrator finds, on tho basis of informa¬ 
tion available to him (including information developed pursuant 
to section 315). that such elimination is technologically and eco¬ 
nomically achievable tor a category or class of point sources as 
determined in accordance with regulations issued by the Adminis¬ 
trator pii siiiint to section 301(b) (2) of this Act,or (ii) in the case 
of the in'reduction of a |>ollutont into a publicly owned treatment 
works which meets the requirements of subparagraph (B) of this 
paragraph, shall require compliance with any applicable pretreat 
nient requirements and any other requirement under section 307 
of this Act :and 

“(Bl not later than Julv 1. 1983. compliance bv all publicly 
owned treatment works with the requirements set forth in sec¬ 
tion 201 (g) (2) (A) of this Act. 
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“(e) Tho Administrator nm moilify the requirements of sutucction 
(b) (2) (A) of this section with res|iert to anv point source for which 
« permit application is filed «flr- July 1.10JT. upon a «ho*i"» by UtO 
owner or operator of such point sourer satisfactory to the A dmimstra- 
tor that such modified n-quirement* (1) will represent the maximum 
use of technology within the isonoinir capability of the owner or 
operator: and (2) will result in reasonable furthur progress toward 
the elimination of the discharge of pollutants. 

“(d) Any effluent limitation required bv paragraph (2) ot sulisee- 
tion (h) of this section shall be reviewed at least every five Years and, 
if appropriate, revised pursuant to the procedure establisncd under 
such paragraph. 

“(e) Effluent limitations established pursuant to this section or sec- 
tion W of this Act shall lie applied to all point sources of discharge 
of pollutants in accordance with the provisions of this Act. 

“(f) Notwithstanding any other provisions of this Act it shall be 
unlaw fill to discharge any radiological, chemical, or biological war¬ 
fare agent or high-level radioactive waste into the navigable waters. 

•'WATfcK qtMUR HIXATED ErruiENT UMITATIOWS 

-Srr . 302. (a) Whenever, in the judgment of the Administrator, dis¬ 
charges of pollutants from a |ioint source or group of point sources, 
with the application of diluent limitations required under section 301 
(b)(2) of this Act, would interfere with the attainment or mainte¬ 
nance of that water quality in a specific portion of the nr vigable waters 
which shall assure protection of public water supplies, agricultural 
and industrial uses, and the protection end propagation of a balanced 
population of shellfish, tisli and wildlife, and allow recreational activi¬ 
ties in and on the water, effluent limitations (including alternative 
efllnent control strategies) for such point source or sources shall he 
established which can reasonably he expected to contribute to the 
attainment or maintenance of such water quality. 

•‘(b)(1) Prior to establishment of any effluent limitation pursuant 
to subsection (n) of this section, the Administrator shall issue notice 
of intent to establish such limitation and within ninety days of such 
notice hold a public bearing to determine the relationship of the eco¬ 
nomic and social cos'- of achieving any such limitation or limitations, 
includinganv economic or social dislocation in the affected community 
or communities, to the social and economic la-nelits to Is- obtained 
(including the attainment of the objective of this Act) and to deter¬ 
mine whether or not such effluent limitations can lie implemented with 
available teehnologv or other alternative control strategics. 

••(•>) If a person affected b'- ;li limitation demonstrates at such 
hearing that (whether or not s. hnology or other alternative con¬ 
trol strategics are available) i, . is no reasonable relationship 
between the economic nnd social costs and the benefits to be obtained 
(including attainment of the objective of this Act), such limitation 
shall not become effective and the Administrator shall adjust such 
limitation as it applies to such person. , . „ 

“(.■) The establishment of effluent limitations under this section shall 
not. operate to delay the application of any effluent limitation estab¬ 
lished under section ‘Mil of this Act. 

“WATKII Ig Al.lTY KT.\Nn\ans VS 11 IMPLEMENTATION PLANS 

“Sec. (a)(1) In order to carry out the purpose of this Act, any 
W!ii..“ lumlilv -liiii.lir-d applicable (o interstate waters which w.A 
adopted bv aiiv State and submitted to. ami approved by. or is awaiting 
approval bv. the Administrator pursuant to this Act as in effect iniirc- 
ilintelv prior to the date of enactment of the Federal Water Pol u- 
tinn Control Act Amendments of 1972. shall remain in effect unless the 
Administrator determined that such standard is not consistent with 
the applicable reqiiiretnanfs of this Act as ip effect immediately prior 
to tin* of onnrtmcnt **f the Fwloral W ;U«*r Pollution C 'outml Act 
Ainciulments of 1972. If the Administrator makes surli a determina¬ 
tion he shall, within three months after the date of enai-tinpnt of the 
Federal Water 1‘nllution Control Art Amendments of 1972, notify 
tin' State and sjareifv the changes needed to meet such n-quimnents. 
1 f surli changes are not adored bv the State within ninety days after 
the date of smii notification, the Administrator shall promulgate such 
elumgrs in accordance with snlisertion (h) of this section. 
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S'*** which. before the date of enactment of the Federal 
'' **" r . 0 ‘ Iu,,0n <• Act Amendment* of 1*72, has adopted, pur- 
to ita o. n |,w, eater quality standards applicable to Wrartato 
water* shall submit such standards to the AdminStentor within thirty 
. V **?**■ oi en “ rt »»«>t of the Federal Water Pollution Con- 

A I* Amendments of 1972. Each such standaid sliall umain in 
nmihi’v'o.ri 5 *?* ^ n<i *® ,h f Sam « extent as any other niter 

3 i . un , <ler U, “ Art unlrs* <he Administrator 

dete rmines that *>' standard is inconsistent with the applicable 
requirements of th it ns in effect immediately prior to the date of 

cnartinem of Um. F -j| Water Pollution Control Art Amendments of 

. ,, **• Administrator makes such a determination he sliall not 

later than the one hundred and twentieth ,lay after the dntc of sub- 

S, ; UuW ' Ik ’ no,if y ,1 '« S "“° *P«ify tlio chances 
need, d to inert such requirements. If such chsnges are not adoptedly 
tho >lalc within ninety days after such notification, the Administrator 
this s.xtion' 1 Pl,P **" ' r ,a " B ' -s ,n with subsection (b) oi 

Wh if h pr ‘ or *° 'he «'»*«■ of enactment of the 
federal Hater Pollution Control Act Amendments of 1972 has not 

ilo” 10 ! ,H 11 <wrn 'r * "* ,er T' al "y standanls applicable 


after tlui date of enactment of the Federal W^rPoHu ,^'\ZSST 
"\dniimstrator' 1 '** * n< * such stand.mis to tl. 

“ ‘ fde ‘ er "! in ™ 'hat »".v *uch standards are 

consist! nt with the applicable require menu of this Act as in effect 

immediately prior to the date of enactment of the Federal Water Pol¬ 
lard* Act Anw ' rul " t * r,ts ot W'A he shall approve such 

“(C) If the Administrator determines that any such standards are 
Z™??' 1 Wllh ,h r * P,,l,cablc requirement* of this Act as in effect 
VT"/ f'he date of enactment of the Feileral Water Pollu- 

ninetirth davn 1072 ’ he ™* '•»«>• »hsn the 

ninetieth day after the date of submission of such standards. notify the 

State and specify the changes to meet such requirement*. If such 
chanpyi.ic not adopted by the State within ninety days after the date 
of notification, the Administrator shall promulgate'such standards 
pursuant tomibecction (b) of this section. 

(b)(1) The Administrator shall promptly prepare and publish 
,0 ,!? h ***** q'^hty Ssndards for a State 
W ' ,h ' ,e "I'phcxhl- requirements of this Act as in effect 

IMn".'* ,C < ;V f ,r '® r , to . ,he <I *‘« °f enactment of the Federal Water 
1 oilution ( ontrol Act Amendmcntsof 1972, if_ 

“(A) the State fails to submit water quality standards within 
ptwwnhed in subsection (a) of this section, 

snlilV..nT!| f n» l . , !“ submitted hy such State under 

siihecction (a) cf this section is determined by the Administrator 

U) IflhS 1 W ' th the * Pplir * bl * r ”iuiicments of suboection 

• Administrator shail promulgate any water quality stand¬ 

ard published in a pro|msed regulation not latei than one hundred and 
ninety days after the date he publishes any auch proposed standard, 
unless prior to such promulgation. such State has adopted a water 
quality standard which the Administrator determines to be in accord¬ 
ance with sulisertion (a) of this section. 

“(c)(1) The Governor of a State or the State water pollution con- 
I •« rn ' v of s,l,h S '* t * shall from time to time (but at least ones 
rac I three ' year period hrgmmnp with the date of enactment of the 
li e " a, *’ r J ol hit ion Control Act Amendments of 1972) hold 
public hearings for the purpo* of reviewing applicable water quality 
standards and, as appropriate, modifying and adopting standards. 
Results of Stu ll review shall lie made available to the Administrator. 


* 
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‘•(2) .V'ucver *! c State revises or adopts a new standard, such 
revised or new stnim..rd shall lx submitted to the Administrator. Such 
revised or new water quality standnnl shall consist of the designated 
uses of the navigable wa.’e, involved and the water quality criteria 
for such waters based upon .Mich uses. Such standards shall be such as 
to protect the public health r welfare, enhance the quality of water 
and serve the purposes of this Vet. Such standards shall be established 
taking into consiilcratir. their ise and value for public water supplies, 
propagation of lisli and wildli e, recreational purposes, and agriiul- 
tural, industrial, end ether pi --(loses, and also taking into consid- 
erati ntliei' useand 'a 1 , i for nn> '-ration. 

“(3) If the Administrator, within sixty days after the date of sub¬ 
mission of the revised o new standard, determines that such standard 
meets the upiircmcr's of ibis Act, such standard shall thereafter bo 
the water quality standard for the applicable waters of that State. 
If the Admin .ill. ter U ‘ermines that any such revised or new stand¬ 
ard is not consi cut with the applicable requirements of this Act, lie 
shall mt inter thi n the ninetieth day after the. date, of submission of 
su'h jir.nl u-d notify the State and specify the changes to meet such 
requirements. If such changes are not adopted by the State within 
ninety days after the date of notification, the Administrator shall 
promulgato such standard pursuant to paragraph (4) of this sub¬ 
section. 

*‘(4) The Administrator shall promptly pi.pare and publish pro- 
|>osed regulations sotting forth a revised or new water quality stand¬ 
ard fort lie navigable waters involved— 

“(A) if a revised or new water quality standard submitted by 
such State under paragraph (3) of this subsection for such waters 
is determined by the Administrator not to be consistent with the 
applicable requirementsof this Act, or 
••(111 in any case where the Administrator determines that a 
revised or now standard is nci-essary to meet the requirements o i 
this Act. 

The Administrator shall promulgate any revised or new standard 
under this paragraph not later than ninety days after he publishes 
sneli promised standards, unless prior to such promulgation, such State 
has adopted a revised or new water quality standard which the Admin¬ 
istrator determines to be ill accordance with this Act. 

"(ill ft) (A) Kncli State shall identify those waters within its bound¬ 
aries for which the ellhient. limitations required by section ".01(h)(1) 
(A) and section 301(b) (l) (II) arc not stringent enough to implement 
any water quality standard applicable to such waters. The State shall 
establish a priority ranking lor such waters, taking into account the 
severity of the |solution and the uses to lie made of such waters. 

‘•(H) Kadi Slate shall identify those waters or parts thereof within 
its boundaries for which con!' r* on thermal discharges under section 
301 are not string-lit enough to assure protection and propagation of a 
liaianccd indigenous population of shellfish, fish, and wildlife. 

•‘(C) Kuril State shall establish for the waters identified in para¬ 
graph (l) (A) of this subsection, and in accordance with the priority 

ranking, the total maximum daily loan, tor those pollutnnts which the 
Administrator identifies under section 304(a) (2) as suitable for such 
calculation. Such load shall lie established at a level necessary to 
implement the applicable water quality standards with seasonal varia¬ 
tions nnd a margin of safety which takes into account any lack of 
knowledge concerning the relationship between effluent limitations and 
water qualitv. 


X 
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“(D) Kncli State shall estimate for the waters identified in para- 

a >h (1) (It) of this subsection the total maximum daily thermal 
required to assure protection and propagation of a balanced, 
indigenous population of shelltish. fish and wildlife. Such estimates 
shall take into account the normal water temperatures. How rates, 
srasonal variations, existing sources of heat input, and the dissipative 
capacity of the identified waters or puns thereof. Such estimates shall 
include a calculation of the maximum heat input that ran be made 
into each such part and shall include a margin of safety which takes 
into account any lack of knowledge concerning the development of 
thermal water quality criteria for such protection and propagation 
in the identified watersor parts thereof. 

“(2) Kach State shall submit to the Administrator frpin time to 
time, with the first such submission not later than one hundred and 
eighty days after the date of publication of the first identification of 
pollutants under section 304(a) (2) (D), for his approval the waters 
identified and the loads established under paragraphs (1)(A), (1) 
(D), (l)(C).and (1)(D) of this subsection. The Anministrafnr shall 
either approve or disapprove such identification and load not iter 
than thirty days after the date of submission. If the Administrator 
approves such identification and load, such State shall incorporate 
them into its current plun under subsection (e.) of this section. If the 
Administrator disapproves such identification and load, he shall not 
later than thirty days after the date of such disapproval identify such 
waterskin such State and establish such loads for such waters ns he 
detenninos necessary to implement the water quality standards 
applicable to such waters and upon such identification and establish¬ 
ment the State shall incorporate them into its current plan under 
subsection (e) of this section. 

“(3) I or the specific purpose of developing information, each 
State shall identify all waters within its boundaries which it has not 
identified under paragraph {1) (A) and (I) (It) of this suhsection and 
estimate for such wafers the total maximum dailv load with seasonal 
variations and margins of safety, for those pollutants which the 
Administrator identifies under section 301(a) (2) as suitable for such 
calculation and for thermal discharges, at a level that would assure 
protection ami propagation of a halanced indigenous population of 
tisii, shell fish and wildlife. 

“( e )(U Kach State shall have a continuing planning process 
approved under paragraph (2) of this suhsection which is consistent 
with this Act. 

“(2) Each State shall submit not later than 120 davs after the date 
of the enactment of the Water Pollution Control Amendments of 
12t2 to the Administrator for his approval a proposed continuing 
planning process which is consistent with this Act. Not later than 
thirty davs after the date of submission of such a process the Admin¬ 
istrator shall either approve or disapprove such process. The Adminie 
trator shall from time to time review each State's approved planning 
process for the purpose of insuring that such planning process is at 
all times consistent with this Act. The Administrator shall not approve 
any State permit program under title IV of this Act for any State 
which docs not have an approved continuing planning process under 
this section. 

“(3) The Administrator shall approve any continuing planning 
process submitted to him under this section which will result in plans 
for all navigable waters rvithin such State, which include, but are not 
limited to. the following: 

“(A) effluent limitations and schedules of compliance at least 
as stringent as those required by section 301(b)(1), section 301 
(b)(2). section .V'i, and section 307, and at least as stringent 
as any requirements contained in any applicable water quality 
standard in effect under authority of this section; 

“(H) tie ncorporation of all elements of any applicable area- 
wide waste management plans under section 208, and applicable 
basin plans under section 209 of this Act; 

“(C) total muxiinum daily load for pollutants in accordance 
with subsection (d) of this section; 
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“(D) procedures for revision; 

“(E) adequate authority for intergovernmental cooperation; 

“(I') adequate implementation, including schedules of com¬ 
pliance, for revised or new water quality standards, under sub¬ 
section (c) of this section; 

“(G) controls over tho disposition of all residual waste from 
any watertreatinent processing; 

“(If) an inventory and ranking, in order of priority, of needs 
for construction of waste treatment works required to meet tho 
applicable requirements of sections 301 and 302. 

“(f) Nothing in this section .shall be construed to atfcct any effluent 
limitation, or schedule of compliance required by any State to be 
implemented prior to the dates set forth in sections 301 (b)(1) and 301 
(b)(2) nor to preclude any State from requiring compliance with 
any effluent limitation or schedule of compliance at date3 earlier than 
such dates. 

“(g) Water quality standards relating to heat shall be consistent 
with, the requirements of section 316 of this Act. 

“(h) For the purposes of this Act the term ‘water quality standards’ 
includes thermal water quality standards. 

“nation ai. staniiands or purron jiamt: 

“Skc.3(HI. (a) For purposes of this section: 

“(1) The term ‘standard of performance' means a standard for the 
control of the discharge of pollutants which reflects the greatest 
degree of effluent reduetinn which the Administrator determines to lie 
achievable through application of the la-st available demonstrated 
control technology, processes, operating methods, or other alterna¬ 
tives, including, where practicable, a standard permitting no dis¬ 
charge of pollutants. 

“(2) The term ‘new source’ means any source, the construction of 
which is commenced after the publication of proposed regulations 
prescribing a standard of performance under this section which will 
be applicable to such source, if such standard is thereafter promul¬ 
gated in accordance with thissection. 

“(3) The tenn ‘source' means any building, structure, facility, or 
installation from which there, is or may l>c the discharge of pollutants. 

“(4) The term ‘owner or ojierator' means nny person who owns, 
leases, oik' rates, controls, or stqiervises a source. 

“(5) The term ‘construction’ means anv placement, assembly, or 
installation of facilities or equipment (including contractual obliga¬ 
tions to purchase such facilities or equipment) nt the premises where 
such equipment will be used, including preparation work nt such 
premises. 

“(b) (!) (A) The Administrator shall, within ninety days after the 
date of enactment of this title publish (and from time to time there¬ 
after shall revise) a list of categories of sources, which shall, at tho 
minimum, include: 

“pulp and paper mills; 

“paperlx>ard, builders paper and board mills; 

“meat product and rendering processing; 

“dairy product processing; 

“grain mills; 

“canned and preservist fruits nnd vegetables processing; 

“canned and preserver seafood processing; 

“sugar processing; 

“textile mills; 

“rement manufacturing; 

“feedlots; 

“electroplating; 

“organic chemicals manufacturing; 
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u iiiorj£iiiiic cl»fi..ir,«]> iiiamifnct uring; 

“pinstic and synthetic materials innnufncturingr; 
soap and determent manufacturing; 

“fertilizer manufacturing; 

“petroleum refining; 

“iron and steel manufacturing; 

“non ferrous metals maim facturing; 

“phosphate manufacturing; 

“steam electric powcrplants; 

“ferroalloy manufacturing; 

“leather tanning and finishing; 

“glass and asbestos manufacturing; 

“rubber processing; and 
“tiinixsr products processing. 

“(R) As soon ns practicable, but in no case more than one year, 
*/"*■ * of sources Is included in a list under subparagraph 

(A) of tins paragraph, the Administrator shall propose and publish 
regulations establishing Federal standards of performance for new 
sources within such category. The Administrator shall afford inter¬ 
ested persons an opportunity for written comment on such proposed 
regulations After considering such comments, he shall promulgate, 
' T '^' n one hundred and twenty days after publication of such pro- 
posed regulations, such standards with such adjustments as lie. dims 
appropriate. Hie Administrator shall, from time to time, as technol¬ 
ogy and alternatives change, revise such standanls following the 
procedure required by this subsection for promulgation of such 
standards. Standards of [safon.miice, or revisions thereof, shall 
become effective upon promulgation. In establishing or revising 
r edera standards of performance for new sources under this section, 
the Administrator shall take into consideration the cost of achieving 
such ellluciit reduction, and any non-water quality environmental 
impact and energy requirements. 

“(2) The Administrator may distinguish among classes, typ. --. and 
sizes within categories of new sources for the. purpose of esi ..dish¬ 
ing such standards ami shall consider the type of process employed 
(including whether hatch or continuous). 

(3) 1 he. provisions of tiiis section shall apply to any new source 

nnnon or nimi-itiul !>«• tl.„ cs.t_ J 


„ °l"™ted hv the f'nited States. 

“(c) Kneli State may develop and submit to the Administrator a 
procedure under State law for applying and enforcing standards of 
performance for new sources located in such State. If the Adminis¬ 
trator finds that the procedure ami the law of any State require the 
application and enforcement of standards of performance to at least 
he same extent as required by this section, such S™Tauthor£d 
tp apply and enforce such standards of performance (except with 

“fin n " n " ,, or . n l' ent '-'l U y the ITnited States). 

(d) Notwithstanding any other provision of this Act anv point 


onr? T , **»* PolhiHorcT^rerArtAlndriU. 

Of mX! * T* *" "PPlicalde standard. 


Of performance shall not 1, 

of performance during a ten-year IK>rio,l'loginning w the date S 
inplction of such construetion or during the lieriod of depreciation 
fnnli,v for "“' IXTiiosiofseHioiUfiToi 69 
•ZX" ° f ,h - CoAo of , 954 , whichever penS 
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“thermal discharger 

“Sec. 316. (a) With respect to any point source otherwise subject 
to the provisions of section 301 or section 306 of this Act, whenever 
the owner or operator of any sucli source, after opportunity for public 
hearing, can demonstrate to the satisfaction of the Administrator (or, 
if appropriate, the State) that any effluent limitation proposed for 
the control of the thermal comiionent of any discharge from such 
source will require effluent limitations more stringent than necessary 
to assure the projection and propagation of a balanced, indigenous 
population of shellfish, fish, and wildlife in and on the body of water 
into which the discharge is to lie made, the Administrator (or, if 
appropriate, the State) mav impose an effluent limitation under such 
sections for such plant, with respect to the thermal component of 
such discharge (taking into account tho interaction of suci, thermal 
component with other pollutants), that will assure the protection 
and propagation of a balanced, indigenous population of shellfish, 
lish, and wildlife in and on that body of water. 

“(b) Any standard established pursuant to section 301 or section 
306 of this Act and applicable to a point source shall reunite that the 
location, design, construction, and capacity of cooling water intake 
structures reflect tho best technology available for minimizing adverse 
environmental impact. 

“(c) Notwithstanding any other provision of this Act, any point 
source of a discharge having a thermal component, the modification 
of which point source is commenced after the date of enactment of 
the Federal Water Pollution Control Act Amendments of 1972 ard 
which, as mollified, meets effluent limitations established under sec¬ 
tion 301 or, if more stringent, effluent limitations established under 
section 303 and which effluent limitations will assure protection and 
propagation of a balanced, indigenous population of shellfish, fish, 
and wildlife in or on the water into which the discharge is made, shall 
not be subject to any more stringent effluent limitation with respect 
to the thermal component of its discharge during a ten year period 
beginning on the date of completion of such modification or during 
tho period of depreciation or amortization of such facility for the 
purpose of section 167 or 169 (or both) of the Internal Revenue Code 
of 1954, whichever period ends first. 

“NAVONAL rOIJ.lTAKT DISCHARGE ELIMINATION SYSTEM 

“Sec. 402. (\) (1) Except as provided in sections 318 and PH of this 
Act, the Adin.nistrutor may, after op|K>itunity for publir hearing, 
issue a permit for the discharge of any pollutant, or combination of 

J mllutants, notwitl standing section 301(a), upon condition that such 
lischargn will mee t either all applicable requiivmcnts under sections 
301, 302, 300, 307, 308, and +03 of this Act. or prior to the taking of 
necessary implementing act ions relating to all such requirements, such 
conditions as the Administrator determines are ncccKuiry to carry out 
the provisions of this Act. 

“(2) Tho Administrator shall prescrilie conditions for such |trrmits 
to assure compliance with tho requirements of paragraph (1) of this 
Ruoseciion, includin', c.ii.l.ltu.is on .lata and information collection, 
reporting, and such other requirements ns lie deems appropriate. 

“(3) The permit program of the Administrator under paragraph 
(1) of this subsection, and permits issued thereunder, shall lie subject 
to the same terms, conditions, and requirements ns apply to a State 
permit program and permits issued thereunder mler subsection (li) 
of this section. 

“(4) All iicnnits for discharges into the navigable waters issued 
pursuant to section 13 of the Act of Mureli 3. lStW. shall la- deemed to 
bo Permits issued under this title, and permits issued under this title 
shall be deemed to be permits issued under section 13 of the Act of 
March 3, 1899, and shall continue in force and e.lh-ct for their term 
unless revoked, modified. or suspended! in accordance with the pro¬ 
visions of this Art, 





WMSyiS r"« TJSSfiS 

this Act shall be dtawdto"'r*?" U ? dM,r of ««««*wt <>/ 
section. The Administrator shall ‘•* | llc ^ lon f " r « Permit under this 
mines has the oh? a j in'„f „ n i, . ° ,,W * St,Wft ' wllir ' 1 ‘*® doter- 
wUlcroPW"> which 

Ats* rSrSF^r^“'5 
srarsat.-** KsWtfr 

shall extend hevond the list 1 h *!" , 1 , °r | /« , mn tr a State 

S> ’* ('bT’ \VnW ' f? ’fi^ ?r" r * * ^ -^o.^ 0 su< ' 1 * rpnn,t 

hy i,il^b„ ny (h)72 "oT^ t 1pI,mos 

State desiring to adininirterT. I 7 r ’ 0 ' er <™ of each 

into navigable waters within itc inri .• |1 ‘‘. rmi * l ,pn P«n« for discharges 
istmt or a^full ”,d 7om,l«c ,0tUc 
to establish and adminL-r ulr £" |.!7or'lX'" 1 M> r °P«*s 

Stol^S'i«e a ™l l, (o7'the , 7! , ,„™7v f !, *!I 8ul " , . ,il a -"■*«»«•* fnSTlta 

adequate authority to carry out the '!' C ‘“ ap "‘‘O' Ik ‘> provide 

is? ml or shall approve end?.such sul>mi7tnl7!r |,roRr “ ni -. 1 ’ 1,e , Admin- 

mines that a.lcfjjate anXirdyL*n^st 1 ^. U "'^ hc 

t J) 1 o issue iiorniits which— 

u} r ) "" f°r fixed terms not exceeding live years- and 
not | i n i i t ed t o7t I Ic 7ol low dig ,,,,Kli,iw, for "«* "“'"ding, but 
“(i) violation of any condition of the permit- 

.a&xsa?^-. 

J 1 ") chan G* m any condition that requires either a temno- 
diachargoj""*"*" 1 re<lu, ' t,0,, or elimination of the permitted 
u I 2W*! ) ^ontro! the disposal of pollutants into wells- 

-R™S?«.^|“hMTi^ , S!fjjr« <• M u» 

(3) To insure that the public, and any other Slat., the , 

•sii’JtST, "* seu.77 

written recommendations to the ncnnktin?<ltata l*™" 1 . m ».V Wlhtnit 
trator) with respect to anv ,„. r B S,Uc f ft,id 'he Adm nis- 
sucb written 31end a ,L?sT ll P» rt 

Mate, that the |>crinitting Stale will notify sncfi 7r TL/u* P crmiUln K 
Administrator) in writing of its f« I s "rh affected State (and the 

ho “'°^" K ' r 'vit | . its reasons for L doing; * CCCI,t suc, ‘ reeommenda- 

of (lie Secretary of the AmTactlng tlirourfTthc (4 "f J ,ld n lnc nt 
after consultation with the Secretary of Z d™ 1"' ." Enmneem, 
Coast Guard is operating ancho^L .^a department in which the 
navigable waters would la-’suhstantrally unpa^hl'.Mvhy' ° f ““ 
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“(7) To abate violations of the pennit or the pennit program, 
including civil and criminal penalties and other ways and means of 

enforcement; ... . 

u/Qj q' 0 «ny for * rtwhwjw from j» publicly 

owned treatment’works includes conditions to require adequate notice 
to the permitting agency of (A) new introductions into such works 
of pollutants from any source which would be a new source, as denned 
in section 30C if such source were discharging pollutants (B) now 
introductions of pollutants into such works from a source w hich would 
be subject to section 301 if it were discharging »uch pollutants, or 
(C) a sulwilantial change in volume or character of pollutant* wing 
introduced into such works by a source introducing pollutants into 
such works at the time of issuance of the pennit. Such notice shall 
include information on the quality and quantity of effluent to be 
introduced into such treatment works and any anticipated impact of 
such change in the quantity or quality of effluent to lie discharged from 
such publicly owned treatment works; and 

“(9) To insure that any industrial user of any publicly owned 
treatment works will comply with sections 201(b), 307, and 308. 

“(c) (1) Not later than ninety days after the date on which a State 
has submitted a program (or revision thereof) pursuant to subsec¬ 
tion (b) of this section, the Administrator shall suspend the issuance 
of permits under subsection (a) of this section as to those navigable 
waters subject to such program unless he determines that the btatc 
permit program does not meet the requirements of su Wet ion (h) of 
this section or docs not conform to the guidelines issued under section 
301(h)(2) of this Act. If the Administrator so determines, he shall 
notify the State of any revisions or modifications necessary to con- 
forni tosnch reqmremeiitsorguideliiics. , 

“(2) Any State pennit program under this section shall at all 
times lie in'accordance with this section and guidelines promulgated 
pursuant Insertion 304(h) (2) of this Act. 

“(3) Whenever the Administrator determines after public hearing 
that a State, is not administering a program approved under this sec¬ 
tion in accordance with requirements of this section, lie shall so notify 
the State and, if appropriate corrective action is not taken within a 
reasonable time, not to exceed ninety days, the Administrator shall 
withdraw approval of such program. The Administrator shall not 
withdraw approval of any such program unless he shall firet hare 
notilied the Slate, and made public, in writing, the reasons for such 


withdrawal. . ...... t 

“(d)(1) Kncli State shall transmit to the Administrator a ropy of 
each pennit application received by such State and provide notice to 
the Administrator of every action related to the consideration of such 
|>crniit application, including each permit proposed to he issued by 
such State. 

“(2) No permit shall issue (A) if the Administrator within ninety 
davs of the date of his notification under suWclion (b)(5) of this 
section objects in writing to the issuance of such permit, or (H) if 
the Administrator within ninety days of the date of transmittal of the 
proposed permit liv the State objects in writing to the issuance of 
such permit as liciiig outside the guidelines and requirements of this 


‘ “( 3 ) The Administrator may, as to any permit application, waive 
paragraph (2) of this suliseetion. , . , . . 

“(e) In accordance with guidelines promulgatrcl pursuant to sun- 
section <h) (2) of section 304 of this Act, the Administrator is author¬ 
ized to waive the requirements of subsection (il) of this section at 
the time he approves a program pursuant to suliseetion (h) pf this 
section for anv category (including any class, type, or size within such 
category) of jioint sources within the State submitting such program. 

•‘(f) Tl,e Administrator shall promulgate regulations establishing 
categories of point sources which lie determines shall not lie subject to 
the requirements of sulwertion (d) of this section in any State with a 
program unproved pursuant to suliseetion (b) of this section. The 
Administrator may distinguish among classes types, and stz.es within 
any category of point sources. 
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“(c) Any permit issued under this section for the discharge of pnl- 
Intsnts into the navigable miters from s vessel or other floating craft 
shall l>e subject to any applicable regulations promulgated hv tlie 
Secretary of the tlepr.rtment in which the Coast Guard is operating, 
establishing specifications for safe transportation, handling, carriage, 
storage, und stowage of pollutants. 

“thj Jn the event any condition of a permit for discharges from a 
treatment works (as defined in section 212 of this Act) which is 
publicly owned is violated, a State with a program approved under 
suliscction (b) of this section or the Administrator, where no State 
program is approved, may proceed in a court of competent jurisdiction 
to restrict or prohibit the introduction of any pollutant into such 
treatment works by a source not utilizing such treatment works prior 
to the finding that such condition was violated. 

“(i) Nothing in this section shall be construed to limit the author¬ 
ity of the Adinini.<*rator to take action pursuant to section 301) of this 
Art. 

“(j) A copy of each permit application and each permit issued 
under this section shall lie available to the public. Such permit appli¬ 
cation or permit, or portion thereof, shall further bo available on 
request forthe purjioscof reproduction. 

“(k) Compliance with a permit issued pursuant to this section shall 
lm deemed compliance, for purposes of sections 309 and 505, with sec- 
ti'ms 391, <02, 306, anil itn. except any standard inijicscd under 
section 307 for a toxic pollutant injurious to human health. Until 
December 31, 1974, in any case where a permit for discharge has been 
at .died for pursuant to this sc ion, but hind administrative disposition 
of such application has not lieen made, such discharge shall not be a 
violation of (1) section 301, 306, or 402 of this Act, or (2) section 13 
of iho Act of March 3, 1899, unless the Administrator or other plain¬ 
tiff proves that final administrative disimsition of such application has 
not [wen made Imcause of the failure of the applicant to furnish infor¬ 
mation reasonably required or requested in order to process the applica¬ 
te 0 "- For the 180-day period beginning on the date of enactment of the 
federal Water Pollution Control Art Amendments of 1972, in the case 
of any point source discharging any pollutant or combination of pol¬ 
lutants immediately prior to such date of enactment which source is 
not subject to section 13 of tile Act of March 3, 1899, the discharge by 
such source shall not be a violation of this Act if such a source applies 
for a permit for discharge pursuant to this sect ion w ithin such 180-da v 
period. n 


“general definitions 


thiVAct - 502 Excc P t “ otherwise specifically provided, when used iu 

“(1) The term ‘State water pollution control agency - means the 
htate agency designated by tho Governor having responsibility for 
Cn u% C i 1 %c h '“ ,C la " s rB,atin K to ‘he abatement of pollution, 
e. . . ui te i™\ , lntcrstate agency’ means an agency of two or more 

States established by or pursuant to an agreement orcompnct approved 
by the < ongress, or anv other agency of two or more States, having 
substantial [lowers or duties pertaining to the control of pollution as 
and n l , P rovc<1 hy the Administrator. 

(3) Hie term ‘State’ means a State, the District of Columbia, the 
Commonwealth of Puerto Rico, tho Virgin Islands. Guam, American 
~ 1 ? d Ul ® 1 rust Territory of tho Pacific Islands. 

1 4) The term ‘municipality’ means a city, town, borough, countv. 
parish, district, association, or other public body created by or pur¬ 
suant to State law and having jurisdiction over disposal of sewage, 
iiwlnstrl« »astvs, or oioec wnsim, or an Indian tribe or an authorized’ 
Indian tribal organization, or a designated and approved management 
agency under section 208 of this Act. ^ 

“(5) TIlO term ‘nppsnn’ mon no an in 


- J ■ *"viiwii ui l IIII» AIT, 

“(5) The term ‘person’ means an individual, corporation, nartner- 
Sta<e i.municipality, commission, or political snbdi- 
visionofaSlate.ornny interstate body. 
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“(6) The term ‘pollutant’means dlXx-ged spoil,solid waste, incinera¬ 
tor residue, sews#*, garbage, vnapi sludge, munitions, chemical 
wastes, biological materials, radioactive materials, heat, wrecked or 
discarded equipment, rock, sand, cellar dirt and industrial, municipal, 
and agricultural waste discharged into water. This term does not 
mean (A) ‘sewage from \essels' within the meaning of section .112 of 
this Act; or (B) water, gns, or other material which is injected into a 
well to facilitate production of oil or gni, or wider derived in asso¬ 
ciation with oil or gns production and disposed of in a well, if the 
well used either to facilitate production or for disposal purposes is 
approved by authority of the Stato in which the well is located, and if 
such State determines that such injection or disposal will not result in 
the degradation of ground or surface water resources. 

“(7) The term ‘navigable waters’ means the wateis of the United 
States, including the territorial seas. 

“(8) The term ‘territorial sens’ means the belt of the sens measured 
from tho line of ordinary low water along that |>ortion of the roast 
which is in direct contact with the o|ieii sea and the line marking the 
seaward limit of inland waters, and extending seaward a distance of 
three miles. 

“(91 The term ‘contiguous rone’ means the entire rone established 
or to be established liy the United States under nrtirle 24 of the Con¬ 
vention of the Territorial Sea and the Contiguous Zone. 

“(10) The term ‘ocean’ means any portion of the high sens beyond 
the contiguous rone. 

“(11) Tho term ‘effluent limitation’ menus any restriction established 
by a State or the Administrator on «,uantil ies, rates, and concentrations 
of chemical, physical, biological, snd otlier constituents which are dis¬ 
charged from point sources into navigable waters, the waters of the 
contiguous zone, or the ocean, including schedules of compliance. 

“(12) The term ’discharge of a pollutant’ and the term ‘discharge of 
pollutants' each mc.ina (A) any addition of any pollotniit to navigable 
waters from any (mint source, (11) any addition of any pollutant to the 
waters of the contiguous zone or the ocean from any point source other 
than a vessel or other floating craft. 

“(13) The term toxic pollutant’ means those pollutants, or com¬ 
binations of pollutants, including disease-causing agents, which aflor 
discharge and upon exposure, ingestion, inhalation or assimilation into 
any organism, either directly from the environment or indirectly by 
ingestion through food chains, will, on the basis of information avail¬ 
able to the Administrator, cause death, disease, behavioral abnormali¬ 
ties, cancer, genetic mutations, physiological malfunctions (including 
malfunctions in reproduction) or physical deformations, in such 
organisms or their ol[spring. 

“(14) The term ‘point source' means any discernible, confined and 
discrete conveyance, including but not limited to any pipe, ditch, 
channel, tunnel, conduit, well, discrete fissure, container, rolling stock, 
concentrated animal feeding o|ieration, or vessel or other floating 
craft, from which pollutants are or may be discharged. 

“(15) The term 'biological monitoring' shall mean the determina¬ 
tion of the effects on aquatic life, including accumulation of pollut¬ 
ants in tissue, in receiving waters due to the discharge of pollutants 
(A) by techniques and procedures, including sampling of organisms 
representative of appropriate levels of the food chain appropriate to 
tho volume and the phy sical, chemical, und biological characteristics 
of the effluent, and (1Jj at appropriate frequencies and locations. 

“(10) The term ‘di*c^lll^ge , when used without qualification includes 
s discharge of a pollutant, and a discharge of pollutants. 

“(17) The term ‘schedule of compliance’ means a schedule of reme¬ 
dial measures including an enforceable sequence of actions or opera¬ 
tions lending to compliance with an effluent limitation, otlier limitation, 
prohibition, or standard. 

“(18) The term ‘industrial user' means thoau industries identified 
in the Standard Industrial Classification Manual, Bureau of the 
Budget, 1907, as amended and supplemented, under the category ‘Divi¬ 
sion D—Manufacturing’ and such other classes of significant waste 
producers as, by regulation, tho Administrator docins appropriate. 

“(10) The term ‘pollution* means tho man-made or man induced 
alteration of the chemical, physical, biological, and ri '^logical 
integrity of water. 


*■'} 
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■'administrativk rnocT.nuw. axii judicial bkvikw 

“Skc. 509. (a)( 1) For purposes of obtainin'* information under sec¬ 
tion 305 of this Act, or carrying out section 507(c) of this Act, tho 
Administrator may issue sub|x-uns for the attendance and testimony 
of witnesses and the production of relevant papers, bonks, and docu¬ 
ments, and he may administer oaths. Except for cfllucnt data, upon 
a showing satisfactory to tho Administrator that such papers, books, 
documents, or information or particular part thereof, if made public, 
would divulge trade secrets or secret processes, the Administrator 
shall consider such record report, or information or particular por¬ 
tion thereof confidential in accordance with the purposes of section 
lDo.i of title 18 of tlie United States Codr, except that such paper, 
book, document, or information may lie disclosed to other officers, 
employees, or authorized repn-entatives of the United States con¬ 
cerned with carrying out this Act. or when relevant in any proceeding 
under this Act. Witnesses summoned shall lie paid the same fees and 
mileage that are paid witnesses in the courts of the United States. In 
ease of contumacy or refusal to obey a suhpeua served upon any per¬ 
son urn! . this subsection, the d.-lnet court of the United States for 
any district in which such person is found or resides or transacts busi¬ 
ness, uium application by the United Stales and after notice to such 
person, shall 1 ivc jurisdiction to issue an order retjuiring such person 
to appear ;■ ."ivc testimony before the Administrator, to appear 
and product ;»ers, bonks, and documents before the Administrator, 
or both, and any failure to obey such order of the court may bo pun¬ 
ished by such court as a contempt thereof. 

“(2) Tho district courts of the United States arc authorized, upon 
application by tho Administrator, to issue xiibpcnaa for attcioMnee 
nnd testimony of witnesses and the production of relevant papers, 
books, and documents, for puriiosos of obtaining information under 
motions .'U>1 (b) and (c) of this Act. Any papers, Imoks, documents, 
or other information or part thereof, obtained by reason of such a 
sub[H iiu shall lie subject to the same requirements as arc provided in 
paragraph (1) of this subsection. 

“(b)(1) Koview of the Administrator s action (A) in promulgating 
any standard of performance under section 306, (II) in making any 
determination pursuant to section 306(b)(1)(C), (C) in promulgat¬ 
ing any cfllucni standard, prohibition, oi picticalmcnt standard under 
^notion 307, (I)) in making any determination as to a Stale permit 
program submitted under section 102(b), (K) in approving or pro¬ 
mulgating any diluent limitation or other limitation under section 
301. 302, or 306, and (K) in issuing or denying any permit under sec¬ 
tion 102, may lie had by any interested person in the Circuit Court of 
A[>|K‘als of Uio United States for tlic judicial district in which 

such person resides or transacts such business upon application by 
such perron. Any such application shall bo made, within ninety days 
from the dato of such determination, approval, promulgation, issuance 
or denial, or after such date only if such application is based solely on 
grounds which arose after such ninetieth clay. 

•‘(2) Action of the Administrator with respect to which review 
could have been obtained tinder paragraph (1) of this subsection shall 
not lie subject to judicial review in any civ il or criminal proecealing for 
enforcement. 

“(c) In any judicial proceeding brought under subsection (b) of 
this section in which review is sought of a determination under this 
Art required lii lie mado on the record after notice nnd opportunity 
for hearing, if any party applies to the court for leave to adduce addi¬ 
tional evidence, and shows to the satisfaction of the court that such 
additional evidence is material and that there were reasonable grounds 
for the failure to nddiitv such evidence in the proceeding Is-fore ths 
Administrator, the rourt may order such additional evidence (and 
evidence in rebuttal thereof) to be taken lie fore the Administrator, in 
such manner and upon such terms and conditions as the court may 
deem proper. Tho Administrator may modify his findings as to the 
forts, or make new findings, liy rea-oit of the additional rridcnco so 
^nken and ho shall file, such modified or new findings, and his recom¬ 
mendation, if any, for the modification or ictting aside of his original 
determination, with the return of such additional evidence. 











AFFIDAVIT of service by mail 


State of New York ) 
County of Genesee ) ss, 
City of Batavia ) 


RE: Bethlehem Steel Corporation 
v 

Environmental Protection Agency,et al 
Docket No. 75**^119 


duly sworn, say: I am over eighteen years of age 
and an employee of the Batavia Times Publishing 
Company, Batavia, New York. 


On the 6 day of March _ 19 76 

I mailed ? _ copies of a printed Brief in 

the above oase, in a sealed, postpaid wrapper, to: each 
of the following: 


Patrick A. Mully, Esq. 
Pollution Control Section 
Department of Justice 
Washington, D.C. 20530 


V/arren H. Llewellyn 
Asst. Regional Counsel 
26 Federal Plaza 
•New York, New York 10007 


at the First Class Post Office in Batavia, New 
York. The package was mailed Special Delivery at 
about 4:00 P.M. on said date at the request of: 


;er. Buffalo. New York 14203 


& 

Sworn to before me this 

6 day of March 19 76 


PATRICIA A. LACEY 

NOT AH. I FUrilC, Sf-tfe of N.Y., Gcnesae County 
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